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° Two Pesos Inc. v. Taco Cabana Inc. AF71(US, 112 S Ct 2753, 1922) ; Fuddrucker’s Inc.
v. Doc’s B.R. Others, Inc., 826 F2b 837 (9™ Cir. 1987)
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The totality of distinctive nonfunctional elements with which a product or service is
packaged or presented, and with which it is identified.
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" (a) (1) Any person who, on or in connection with any goods or services, or any
container for goods, uses in commerce any word, term, name, symbol, or device, or any
combination thereof, or any false designation of origin, false or misleading description
of fact, or false or misleading representation of fact, ...
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® NO trademark by which the goods of the applicant may be distinguished from the
goods of others shall be refused registration on the principal register on account of its
nature unless it...

(e) Consists of a mark which,

(5) comprises any matter that, as a whole, is functional.

9 (3) In a civil action for trade dress infringement under this Act for trade dress not
registered on the principal register, the person who asserts trade dress protection has
the burden of proving that the matter sought to be protected is not functional.
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